Chapter Ten

THE PHILOSOPHY OF
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WaAT 18 Meast sy PHILOSOFHY OF THE

CoxstrruTion?

Some people belfeve Lhat & consUtution merely

consists of laws and that laws are one thing, values

and merality. quite snother. Therefore. we can have
only a‘legalistle, nol a politcal phitlosephy approach
to the Constitution. It is true that all lsws do not
have a maoral content, but many laws are closely

vonnected to our deeply held values. For example, a

law might prohibit discrimination of persons on

grounds of language or religton. Such a law 1s
connected Lo the tdea of egualily. Such a law exisis

becanse we value equality, Thergfore, Lhere s a

connection between lnws and moral values,

We must therefore, look upon the constitution as &
docimment that (s based on a certatn momlvision. We need
to adopt a political phtlosophy approach o the
corstitulion. What dowe mean by a political phitlesophy

‘approach (o the constitution? We have three things in
ntnd.

& First, we need to understand the conceplual structure
of the constitution. What does this mesn? It means
that we musi ask questions ltke whal are the possible
meanings of lerms used in the consttution such as
righis”, ‘eilenshiy’, ‘minarty’ or 'democracy’™

&  Furthermore, we musi atlempl (o work oul a coberent
vision of sovtely and polity conditional upen an
imlerpretation of the key concepls of the constitution.
We miist have a better grasp of the sel of ideals
embedded in the constiution.

# Ouwr [inal point Is that the Indian Constitulion must
be read in conjunction with the Constituen! Assembly
Debates tn order (o refline and ralse o a higher
theoretical plane, the fustifivation of values embedded
in the Constiiution. A philosophical treatment of a
value Is incomplete i a defatled justification for it is
nol provided. When the [ramers of the Constitiilon
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chose o sulde indian socliely
and polity by a set of values,
there must have been a
comesponding set of reasons.
Many of them, though, may nol
have been fully explained.
A political phtlosophiv approach
Lo the constilubion Is nesded not
only Lo find oul the moral content
expressed In L and to evaluale lis
claims bul possibly (o use it (o
arblirate beiween varying
Iriterpretations of Lthe mamy core
values (i our polity. 1L Is obvious
that many of s ldeals are
challenged, discussed, debated and
comtested in different political
arenas, in the legisiatures;in party
lorums. in the press, i schools anid
universilles. These
ideald are variously
interpreted and
sometimes willully
manipulated fo suit
partisan short lerm
Inleresls: We must,
therelore, examine

Yor of mivre= - I 4o septembs
dRir fosme of  Aiffeens
intavpistationr oF  the
Comrirruriom 0 dismpesan o

whether or nol a
serjous disjunction
exists belween Lhe
constilutonal deal

i rhe Gt chapter, difmtme®  and 1S expression
in  other arenas.

l Sameltmes, the ssune
299  ideal is interpreted differently

by different insttuttons. We need
lo compare these differing
interpretations. Sinee the expresston
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The Japanese Constilution
of 47 is papulardy kmown
as the ‘pence constitntion’,
The preamble siafes (hai
*We, the Japanese people
dit<ine pevace for all lizue axil
are deeply conscious af
the high tdeals controlling

(human rélationship” The

phitlosophy of the Japanese

constilution s thus bazed

on ke ideal 'of peace.
Article 9 of the

Japanese  constitution

slafes —

11 Aspiring sincerely (o an

‘international peace based

an Jusiice nmd order. the
Japanese people [orever
TENODURCE WAT #AS A
soveretfn fghl of the nation
and the threal or use of
lorce 25 means of seiiling
international disputes.

9) In onder to accomplish
the aim of the preceding
paragraph. land. sea, and
alr foees, a6 weill as other
war potentlal, will never be
niainiained. ..

This shows how the
context of making the
constitution dominates the
thinking ol (he constilution
mukers,
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of the ideal in the constitution has considerable authority
1L st bt visged o arbitrate In confliol of interpreiation o
values or ideals. Our Constitulton can petform this job of
arbitralion.

Constitution as Means of Democratic Transformation
In the first chapter we have studied the meaning of the
term constlution and the need o have a constilution. IL s
widely agreed thial one reason lor having constilutions is
the need Lo restriet the exercise of power. Modern stales
are excessively powerful. They are belleved to have a
monopoly over foree and ceerclon, What if institulions of
such states fall imo wrong hands who abuse this power?
Even Il these institutons were ereated or vut safety and

well-being. they can easily lurn against us. Expertence of

state power the workd over shows thal most stales are prone
to harming the interests of al least seme iIndividuals and
groups. If so, we need to draw the rules of the game n
such a way that this (endency ol states is continuously
checkad. Consttlutlons provide these basie rules and
thertfore, prevent states from (uming yrannical
Constitutions alse provide pesceful, democralic means
to bring about soctal transformation. Moreover, for a
hitherio colontsed people. constilutions announce and
cinbody the frsl real exerétse of politieal seli-de ermination.
Nehru understosd both these potnis well. The demand
for a Constituenl Assembly, he clatmed, represented a
vollecive demand for full self-determinalion because: anly
a Constituent Assembly of elected representatives of the
Indtan people had the right to frame Indla’s consttiution
wilhoul external interference. Secand, e argued. the
Constituenl, Assembly s nol Just 4 body of people or a
gathering of able lawyers. Rather, 1t s a 'nation on the move,
throwlng sway the shell of ils past political and possibiy
soctal structure, and fashioning for itself a new garment of
1ts awn making. " The Indian Constitution was designed o
break the shackles of traditional soctal luerarchies and to
usher in a new era of freedom, equality and justice.
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This approach had the pelentfal of changing the theory of
constitutional democracy altogether: according Lo Lthis approach,
consitlutions exist not only o imit people iIn power hul to empower
those who tradittanally have been deprived ol 1L Constitutions can
give vulnerable people Lhe power to achteve collective good.

Why do we need to go back to the Constituent Assembly?
Why look backwards and bind ourselves Lo the past? Thal may be
the job of a legal htstorian — (o go Into the past and search for the
basts af legal and polilical tdeas. But wiy should students of palitics
be tnterested in studying the intentions and concerns of those who
framed the Constitution? Why not take account of changed
ciroumstiances and defllne anew the normative funcuon of the
constitution?

In the context of America — where the canstitulion was wrillen
in the late 18" century— i 15 absurd to apply the values and
standards of that e to the 21= cenlury, However, in Indiz. the
warld of the original framers and our present day world may not
have changed so drastically. In terms of cur values, ideals and
concepllon, we have nol sepasiled ourselves from the world of Lthe
Constituenl Assemibly. A hisiory of pur Constttubion is still very
mitch @ history of the present.

Activity

Read again the quoles rom e Debales of
the Conslituent Assembly (CAD) given In
the following chaplers. Do you Lhink that
the argumenis in those guotalions have
relevance for our present tmes? Why?

. Quotes in Chapter two

i Quote 1 Chapler sever

Furthermore, we may have forgotten the real polnt underiving
seversil of ourlegal and polittes! practices. simply because somewhere
down the road we began to take them for granted, These reasons
have now slipped into the background. sereened off [rom our
carisclousness even tough they sull provide the organtzational

principle Lo curment pracilives. When the going 15 good. this lorgelling
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is harmless. But when these practices are chalienged or
threatened. neglect of the underiying prinetples can be
harmful. In'shaort, (o gel a handle on cormrent consttbutional
practice, o grasp their value and meining, we may have
no option bul to go back in Ume to the Constituent
Assembly debates and perhaps even further back tn time:
Lo the colonial era. Therelore, we need to remember and
keep revisiling the political philasophy underlying our
Consiilutlon.

Waar 15 THE Poumicar, PHILOSOPHY OF OUR

ConsTITUTION?

It 15 hartd to desoribe this philesaphy in one wortl: 1 resisis
any single lubel because W ts Hberal, democratic,
edgalitartan, secular. and federal. open lo community
values. senstive 1o the needs of religlous and inguistic
mithorites as well as Wistorieally disadvantaged proups,
~and committed to butlding a commaon nattonsl denliy.

Shanigr. Copatlihn Chldeen's Boslc Tzt
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Whiile all iens unfold oo this plaviield. democracy B ik Thopive’.
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Inshort, i is commitied o freedom. equality, soctal fustice, and some
form of nattonal unity. Bul uaderneath all this. there ts a clear
emphisis dn peaceful and democeallc measures [or pulling (his
philosophy tnlo practice.

Individual frecdom

The Oirst polnt 1o nole about the Constitution 18 s comuiltment Lo
individual freedam. This commitment did not emierge miraculously
oul of calm deltberntions around a table, Rather, it was the product
of continaons tntellectisal and politiecal actvity of well over a ﬂ:nluq
As early as the beginning of the nineteenth century. Ranmmohan Roy
protesied against curtatlment of the freedom of the press by the
British colontal state. Roy argued that a state resporisive to (he needs
of tndfviduals must provide ther the means by which their nesids
are communicated. Therelore, the slate must permil unlimited liberty
of publication. Likewlse, Indians contimeed (o demand a free press
throughoul the British rule.

I s not surpristng therefore that {freedom of expresston s an
iitegiral part of the Indin Constitution.  So 15 the freedom from
arbitrry arresy. Afier all, the infinogs Rowlatt Act. which the nalional
movement opposed sovehemently, sought to deny this basie freedom.
These und other individual freedoms such as fresdom of consclence
are parl of the liberal ideology. On Lhis basls. we can say that the
indian Constilution has n prefty strong liberal character. In the
chapler on lundamental righis we have already seen how the
Constitulion values tndividual Ireésstom. L might be recalled thal for
over [orty vears before the adoplion of the Constitulion, every single
resalution. seheme, bill and report of the Indian Natfonail Congress
menloned individual rights, not just tn passing but as a non-
negotable value.

Social Justice

When we say thal the Indian Constitulion is liberal, we do nol mean
that 1t s lheral only in the classical western sense. In the hook on
Political Theory, you will learn more about the tdea of Uberalism.
Classteal iberalism alwayvs privileges rights of the individuals over
demands af soclal fustice and commiunity values.
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The liberalism of the Inditan Consttuion differs from (his version
In two ways. Flrst, 1 was dlways linked (o soctal justice, The best
example of this is the provision [or resesvallons for Scheduled Casies
and Scheduled Tribes in the Constitution, The makers of the
Constitution belteved that the mere granbing of the right lo equaltty
was nof enongh to overcome age-old injustices suffered by these
groups or o give real mearning to Lhetr right Lo vole. Spectal
constitutional micasures were required (o advance thelr mileresis.
Therelore the consitutlon makers provided a munber of special
mieastres W protect the interests of Scheduled Castes and Schednied
Trihes such as the reservation of seats in legsiatures, The Constitution
also made 1L possible for e government o reserve public sector
Jobis [or Lhese sroups,

Indian libérallsm has o sfrdams. The
Drst stream begon with Rammoban Rey.
He emphosised individual — righls,
puritculsrly the rights of women. Tl
sroofid sirrim incliadied (hinkers ke HC.
Ser. Jusbee Rumbde wmd Swseaml
Vivckamanda, They Hilroduced e spirl
nf sorinl justice within orbodi Hindoism:
For Vivekononda, such o reordering of
Hinetu soriety coubd ot hove been possibile
without libernl priociples. — K.M. K

Panikkar, In H‘E'_,rﬂ]f# n_j-‘ Libﬂﬂllm And while 2alling af recwf

Bamboy, Ast Pablishing Howse, 1TH2. frative. fet w st forgee the
A\ractize prizcipies,
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Hespect for diversity end minority dghts

The Indian Constitution encourages equal respect betwesn
communilies, This was nol easy in our country, first
betause communities do nol always have a relationship
ol equality: they tend to have hierarchical relaltfonships
with one another (as In the case of caste), Second. when
these communities do see each other as equals, they also
tend to become rivals (as In Lhe case of rellglons
communilies). Thiswas a huge challenge for the makers
of the Constitulion: how (o make communities liberal in
their approach and loster a sense of equal respect among
them under existing conditions of hierarchy or Intense
rivalry?

It would have been very easy Lo resdlve Lhis problem
by nol recognlsing commuryiles al all, as mosl western
liberal constitultons do. Bul this would have been
unworkabile and undesimble inour country. This is nol
hecause Indtans are attached to commumnities more than
others. Individuals everywhere dlso belong o cultural
communilies and every such communily has lis own
values, tradilions, customs and language shared by is
members. For example, tndividuals tn France or Germany
belong o a iinguistic commumity and are deeply attached
to it. What makes us differend is that we have mare openly
acknowledged the value ol communitlies. More
importantly, India is a land of mulliple culiural
mmmumuﬂ. Unlike Germany or France we have several
Hnguistic and religlous communites. |t was important o
epsure Lhat no one commitmity sysiematically dominales
athers. This made it mandatory for our Constitulion (o
recognise commmunily based dohils,

One such rght 1s the right of eligious communites
to establtsh and run thetr own educational institulions,
Such instilutions may receive money (rtom the
government. This provision shows that the Indian
Constitution does notl see religion merely as a ‘private’
dialler concerming the individoal,
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Seccularism

Serular states are widely seen as{reating religlon as orily
a privale matler. Thal s'lo say. they refuse Lo give religion
public or official recognition. Does this mean thal the
Indian Constitution s not secular? This does not follow,
Though the term ‘secular was not initially mentioned, the
Indian Conslitution has always becn secular. The
mainstrear. western conceplon, of secularism means
mutual exclusion of siale and religion in order to proteet
values such as individual freedom and eltizenship rights
of Indivifuals.

Again, this s something that you will leam more about
i1 Political Theory. The term ‘muiual exclusion’ nmvans this:
both eliglon and stale muest stay- away om e internal
alfatrs ol one another. The stale must nol inlervene in the
domaln of religlon: religlon likewlse shuuld not diclale stale
policy or influence the conduct of the slate, In other words,
mutual exclusion means thal religlon and state musi be
stricily sepamited.

What is the purpose behid stricl separation? It is 1o
safeguard the freedom of individuals, States which lend
suppart to organised religlons meske them maore poweriul
than they already are. When religlous organisations begtn
to control the religious lives of individuals. when they start
dictating how Lhey should reldte to God or how Lhey should
pray, indviduals may have (he opllon of turning o the
modlern siate for protecting thelr religions reedom, butwhatl
help would a siate offer (hem i 1 has already joined hands
with these organtsations? To protect religious freedom of
mdividuals, therefore, state must nol help religlous
orpganisaliofs, Bul ol the same Ume, stale should not tell
religiinis organisations how o manage Lhetr affatrs, That
too can thwar religlous freedom. The slate must, Ltherefore,
nii hinder religlous organlsations eiher, In shorl, stales
shotld netther help nor hinder relfigons. Instead, they should
keep themselves al anarm's length from them, This hasbeen
the prevalent weslern conceplion of secularism.
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Conditions in India were different and to respond to the

challenge they posed. the makers of the Constituton had

to wark oul an allernalive conceplion of seciilarism. They

departed from the weslern madel tn two vays and for two

different reasons.

& Rights of Retigious Groups
First. as menuoned aleeady. they recognised thal inter-
caommumiity equality was as necessary as equalily
belween Individudls, This was because a person's
freedom and sense of self-respecl was directly
dependent upon the status of her community. If one
community was dominaled by another, then jts
miermbers would also be significantlv less free. I on
the other hand. thetr relallons were éqjual. marked by
an absence of domination. then Ils members would
also walk about with dignity, sell-nespect and freedom.
Thus, the Indlan Constitulton grants rights (o all
religious communities such as the right (o establish
and maintzin thetr educatonal mstitutions. Freedom
of religion tn Indin means the freedom of religion of
both individuals and communities.

& Slate’s Power of Intervention
Second. separation In India could not mean mulual
exclusion, Why Is Il so? Because, religiously
sanctioned cusions such as untouchability deprivied
Individuals of the most basic dignity and self-respect.
Such customs were so deeply rooted and pervastve
that withoul active state intervention, there was no
hope of thetr dissolution. The state simply had (o
Inierfere in the allatrs of religlon. Such inlesdenlion
was nol always negattve, The stale could also help
religious communities by giving ald to educatlonal
mstitutions run by them, Thus, the state may help or
hinder religious communities depending on which
mode ol action promoles values such as (reedom and
equality, In India separation between relliion and siate
did nol mean thelr mulual exclusion but rather
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principled distance, a rather complex tdea thal allows the state
Lo be distant from all religlons so that Il can intervene or abstain
from interderence, depending upon which of these two would bélter
promie liberty, equality and social justice.
‘We have hitherio mentioned three core features — these can also
be seen as the achievemenis— of our Constitution

= First. our Consttution retnforees and retnvents forms of lberal
Individualisin. This s an imporlant schilevemenl beeause this is
done in the backdrop of a soclely where community values are
oilen indilferent or hosttle bo individual astonomy.

% Secund, our Constilution upholds the principle of soctal justice
without compromising on individual liberties. The constitutional
commitment 1o casie-based aflinnalive action programume shows
how much aliead India was compared to other nattlons. Can one
forget that afftrmative action programmes in the LS. were begun
afler the 1964 Civil Righls Acl, almosl two decades aifer they
were constlutionally entrenched i India?

= Third. against the background of inter-communal sirife. the
Consttutton upholds tis commitient (o group rights (the right
Lo the expression of cultural particulanty), This indicates that
the framers of ihe Canstitution were more than willing to face the
challenges ol whatt more than four decades Inter hias come o be
known as multadturalism.

Universal franchise

Two other core fealures neay also be reganded os achievements. Firsi,
il ts nio ean achlevement Lo commil onessil (o untversal franchise,
spectally when there s widespread bellef that tradittonal hiemsrchies
in India are congenled and more or less impossible Lo eliminate, and
when the right te vole has only recently been extended Lo women
and Lo the working class in stable, Weslern democracies.

Onee the ldea ol a nation look rool among the elite, the idea of
democratic seli-government followed. Thus, Indian nallonalism
always concetved of a politica! order based on the will of every single
member of society, The idea of universal [ranchise lay securely within
the heart of navonalism. As early as the Constitutton of [ndia Bill
(1885), the first non-officisl altempt 4t dralling a constlution lor
india, the author declared thal every cllizen, e, anyone born in

2noasE:

231




Tr Wisristnty smsrrerof pride tkst
tRr Frimeapls 1';: WEE WEE PR
spir” orad Ercepied mimor)
wareemiwd pual. Fig s v ivme dduy
aiimman Bl fo sprEgils far iEeiF
Fighs g wete in ses Wifier

crid Fhee®

232

e Adsembily has adopled (he
iple of ninil fmochisc with an

dpmocratic government on the
s of pdult suffroge will...

rufe. i LIH! fualdl
Ihul the introduaciion of

tl'H.' Wﬂ!'h‘u’i“-gu -.

Al Krishnoswornil Ayyar, CAD, Vil X1, p S35 24 Soveruber 1040

India, had a riight lo'take part 1n the aflates of Lhe commntry
and be admtiled to publie office. The Modtlal Nehiru Report
(1928) reaflirms this conception of eitezenship, rellerating
thal every personaf elther sex who has attatned the age of
twenty-one is enttiled (o vole for the House of
Representatives or Parlament. Thus [rom very early on.
untversal franchise was cotsidered as the most impéirtant
and legittmate tnstrument by which the will of the nation
wits o be properly expressed.

Federallsm

Second, by fntroductsg Lhe article concerning Norili-Bast
(Art. 371), the Indlan Constitution antieipates the very
nupartant concept of asymumneltc federalism. We have seen
trthe chapter on federattsm that the Constitutton has
crealed a stiong ceniral govermment. But desplie (his
unitary bias ol the Indian Consututen, there are
mmpartant constituionally embedded differences betwesn
the legal status and prerogatives of different sub-uniis
within the same federallon. Unbike the constitulional
symmetry of American federahism, Indlan federalism has
been constitutionally asymmelric. To meei the spectfic
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needs and requiremenis of some sub-uniis, it was alwoys
part of the orlginal destgn to have a unlgue relationship
wilh them or Lo give them spectal status.

Under Article 371A, the privilege of special status was
also accorded (o the North-Eastern State of Nagland, This
Article nol enly confers validity on pre-extsiing lawswithin
Nagaland, but also prolects local tdentity Lhrough
restricitons on !mrl;!giﬂl!dn. Many other States too, are
beneficianies of such spectal provistons. According to the
Indisn Constttutton. then. there 1s nothing bad about thits
differentlal treatrent.

Although the Constitution did nol originally envisage
this, india is now a mulit-ingual federation. Each major
Imguistic group ts politcally recogntsed and all are treated
asequals. This, the democratie and Nogmstic federalism
of India has managed to comblne clatms 10 unity with
claims to cultural recognitton. A fairly rohust political
arena exlsis that allows [or Lhe play of muoltiple identdtes
that complement one another.

National identity

s, the Constituijon conslantly reinfomes a common
national identity. In the chapter on federalism. you have
sindied how India strives (o retatn regional Identilies along
with the nattonal denuiy. 1L 15 clear from whal 15
mentioned above that this commmon natiom:s! identity was
not tmeompatible with distinct religious or inguistic
Idertitles. The Indian Constitution Lried Lo balanee these
vartous idenilliss, Yel, preference was given lo cammon
identity under cértatn conditions. This s clarified in the
debate over separate clectorates bhased on religious identity
which the Constilution rejects, Separate eleclorates were
rejecied nol because lhey fostered difference between
religtous communilles as such or because Lthey
endangered a stmple notion of national unity but becanse
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they endangered a healthy national e, Rather than forced unity,
our Constitution sought Lo evolve Lrue fraternity, a goal dear o the
heart of Dr, Ambedkar, As Sardar Patel put i1, the matn objeclive
was Lo evolve ‘ane community’.

“But in the long rom, il
woidd be in the interest of
~all to forget that there is
“anything like majority or
“minority in this country
“and that in India there is
“only one commumity...”

\Sirdnr Patel. can, Vol VIl p, 272, 55 May 149

Procenurar ACHIEVEMENTS

All'these five core ealures are what rmight be called the substantive

achlevements of the Constitulion. However, Lhere were also some

procedural achievements.

% First, the Indtan ConsUtution reflects a fatth in palitical
deliberation. We know that many groups and interests were not
adequately represeqited in the Constiluent Assembly. But Lhe
debales tn the Assemblv amply show thal the makers of (he
Canstitullon wanted Lo be as imelustve in thetr approach as
passible. This open-ended approach indicates the willingness of
peaple to modify their existing preferences. tn short. to Justify
oulcomes by reference ol (o self-imterest bul (o reasons. 11 also
shows a willingness (o recognise crealive value in difference anid
disagreetent.

% Second, I reflects a spirll of compromise and accommodation.
These words, compromise and accommodation, should not
always be seen with disapproval. Not all compromises are bad.
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I something of value is (raded ofl for mere self-interest,
theriwe nalturally hiave compromised th Lhe bad senise.
However, (fone value s partially traded off for another
value, espectally inan open process of free deltheration
among equals, then the compromise arrived nthis
manner can hardly be objected to. We may lament
thal we could not have everylhing bul o secure a bit
of all things lmporiant cannol be morally blame-
worlthy, Besldes, a comimliment o the (dea thal
dectstons on the most important Issues must be arvived
al consensually mther than by majonity vole 1s equally
morally commendable.

CrITICISMS

The Indian Consutution can be subjected Lo many
eriticisms of which three may be briefly mentionesl: first,

Lhat It ts unwicldy: second, thal il ts unrépresentative and |

third, that 1L s allén (o our conditions.
The erdtlcism that it s unwieldy s hased on the
-assumption thal the enlire copstitution of a country must
be found i one compact documenl. But Lis is tol true
even of countries such as Lhe US which do have a compact
constitution. The facl 1s thal a country’s constitulion is
to be identifted with a compact document and with other
writien docurments with constitutional status. Thus, (L is
possible Lo [nd iImportant constitutional stalements and
praclces outside one compact document. In the case of
india. many such detatls, practices and slalements are
included In one single document and Lhits has made that
document semewhat large (0 skee. Many countries for
instance, do not have provisions for clection commission
or the civil servies commission n the document know as
consiitiillen. Bul in Indla, many such mallers are
attended (o by the Constituttonal document (lsell
A secontd ertitetsm of the Constitution s that it is
unrepresentative. Do you remmember how the Constituent
Assembly was formed? Al that Hme, adull franchise was
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not vel granted and most members eame from the
advanced sections of Lhe soctely. Does Lhis make our

CConsiltutlton unrepresentative?

Here we musi distinguish two componenls of
represenlation, one tal nitght be called votee and (he other
optnton.  The yoice component of representation is
tmportant. People must be recognised in thelr own
landuade or volee. nol in the language of the masters. 1
we Joak at Lhe Indian Constilulion from this dimenston, it
Is indeed unrepresentative because members of Lhe
Constituent Assembly were chosen by a restricled
franchise, not by universal suffrage. However, If we
exarmine the olher dimenstor. we may not find 1 allogether
lacking in representathvenecss, The clatm thal alrest every
shade of opintan was represented (n the ConsUiuent
Assembly may be a teifle exaggerated bul may have
something to i f'we read the debates that took place in
the Constituent Assernbly, we {ind that a vast range of
issurs and opinlons were menUoned. members ralsed
malters nol only based an thelr individual sectil concems
bul based on the pereetved inlerests and roncerns ol
varfous soclal sectlons aswell,

is it a cotncidence that the central square of every other
small town has a statue of Dr. Ambedkar with a copy of
the Indian Constilution? Far ftom being 2 mers symbolic
iribute 1o him, this expresses (he feeling among Dallis
thal the Constitution reflects many of their aspirations.

A final ertlictsm alleges that the Indinn Constitution 1s
entirely an allen document, borrowed article by article
[rom western constlutions and sits uneastly with the
cultursl elhos ol the Indlan people. This crilicism is dllen
voloed by mzny, Even in the Constituent Assembly sell,
there were some voices that echo this coneern.

How far Is this charge true?

it s true that ke Indian Constitution ts modern and
partly westerr. Do you remember that in the first chapler
we Have lsied the varlous searees [rom which our
Constttution borrowed™? Bul in this chapter you have also
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", we warited Lhe tmsilc of Veoma or Sltan but heve we
Bive the musie of an English band. That wm ]
our constitutlon makers were educated that way.
o That is exactly the kind of Constttution Mahatms
-ﬁﬂl‘lli_l:ﬂ di] not wanl and did nol envisge”

K Hanumanthoiyn
CAD, Vol. X1. pp.B16617, 17 Nevember 1249

seen that it was never a blind bormowing. It was innovative borrowing,
Bestdes. as we shall see. this does not make 1L entirely ahen.

First, many Indians have not only aﬂnpu:d modern ways ol
thinking, bul have made these thetr own. For them westernisatlon
became a form of protest against the Glth in thetr own I.mdlunn

‘Hammohan Roy started this trend and 1t is continued (o this day by
Dalits. Indeed, as earlyas 1541, il was noticed that the Dalit people
ol northern India were not afrald to use the newly ntroduced legal
system and bring suils against thelr landlords. So, this new
instrument of modern law was effectively adopted by the peaple to
adidress questions of dignity and fustice.

Second, when western modernity began (o tnteract with local
culiural systems. something like a hybrid culture began to emerge.
possibly by creatlve adaptatlon, for which a parallel can be found
netther in wesicrn modemily norin indigenous tradilion, This clusier
of newly developed phenomenon forged out of western modemn and
indigenous traditfonal cullural systems have the character ol a
different. alternative modemity, In non-western societies. different
miadernities emerged as non-weslern socletes Lried Lo break loose
nol only [rom Uielr own past practices bul also from the shackles of

- particular version of western modemily imposed an them, Thus,
when we were drafiing our Consiilulion, efforls were made o
amalgamale western and tradittonal Indian values, It was a process
of selective adaptation and nol borrowing,

Limitutions

All this s nol to say thal the Constitution of Indiz ts a perfect and
flawless document. Given the soclal condillons within which the
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Constitulion was made, It was only natural that there may
be many controversial matters. that thers would be many
areas thal needed careful revision. There are many
features of this Constilution thal have emerged mainly
due Lo Lhe exigencies of the Ume. Nonetheless, we mnst
admit that thereare many Imitations to this Constitution,

Let us briefly mentton the limitattons of the Constitution.

& PFirsL the Indian Copstitution has a centralised idea
of natinnal unity,

¢ Second, Il appears lo have glossed over some
important issues of gender justics, particulardy within

the family.

@ Third, il 1s not clear why In a poor developing country,
certain basie socto-cconomic rights were relegated to
Lthe section on Directtve Principles rather than made
an integral fealisre ol our fundamental rights,

It 1s possihle to give answers (o these Bmitations, to explain

why this happened. or even (o overcome them. Bul that (s

not our polnt. We are arguing that these imitaljons are

nol serfous enough (o feapardise the philosophy of the

Conclusion
In. Lthe previons chapler we deseribed the
Consdliladion as a Iving documenl 1L 18 Uese core
[eatures of Lhe Constitulion Lhal give iU Lhis stalure
of a living documienl. Legal provigions and
fn=ltatianal armangements depend upon the nesds
ol the welety and Lhe philosophy adopted by the
sockely. The Constiiulion dhes axpression o this
plrlosophy. The Institnttonal preangements that we
studied throughout this book are based on a core
and eotnmofily agreed vislon. Thal vislon has
listoricilly emerged Lirough our struggle for
Isdependence. The Conslitsent Assembly was the
platlorm en which this viston was stated, refiped
nndl articulnt=d o legal-instibiiioan! fomn: Thus, the
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Constlistion beromes the embodimeni of this vislon. Maaoy
people hove satd that the best ssmmnary of this viston or the
philosophy of the Constitution is to be found in the preamble (o
our Constitulion.

Hinwe vou carsfully reat] (e priamble? Agrt from e varous
ohjectives menticned tn 1t Lhe presmble makes a very Inonbls
clatin: the Constilulion Is nol “given’ by o body ol grasd gien. il
s pregrired auld adopled by We, the people of Indi, . Thus,
the peaple e thomselvis the malers of thetr own destinkess,
and demoeracy s the instrument thal people have nssd far
shuping thetr present and thetr lature. More than five decades
strice (e Consttiustion was drufled, we have loughl over tmny
timtlers. we liuive seen thal the coirls andl Hie gmermmeniis
tave disagresd o many mterpretations, the centre mwd the
States have many differences of optzion, and polilien! parties
tmve fought bitterfy, As you witl stody aext yesr, ourn politics
hns been full of problems and shorfcomings. And yet. #f you
asked the politician or the common eittzen, vy will find thai
avery one conlinues to share i thal inmooe viston ermbodiod In
the ConsUlution: we wint Lo itve logether and prosper logeiher
on U basis of (he princlples of equality, Hherty nond fralarity,
This sharimg in the visiotuor Ui piilossphy of (he Constitstlon
15 the valuahle ouleome of the working af the Constitulion. In
1950, makitig of this’ Conslitution whs 2 greal achlevesiial.
Trxlay, kreping altve the phifosophieat viston of thiat Constliution
may be our important achievemend

Exercises

1.

The following are cerizin lows. Are they commected with any value?

If ves. thert what iz e underlying value? Give reasans,

a. Both doughters and sons will hove shore in the family: property.
b. There will be different siabs of sales tax op dilferent consumer

‘ttems,

v. Religious instruciions will net, be gfw:u in any government

schoal.

. There shall be no begar ar foreed labour,

fonels
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2. Which of the options given below cannot be used lo complete the

following statemenit?

Democratic countries need a constibation to

I. Check the power of the govermment.

il. Protect minotities from majarity.

iil. Hrng mdependence from colonial mle.

iv. Ensure thal-a long-leym vishon s not losl by momentary
passlons.
v. Bring social change In peacsful manmer.

3. The following are different positions aboutl reading and
understanding Constltuent Assembly debates. .

Which of these stalements arues thal Constiiuent Assembly

debales are relevant even today? Which statemient says thal

they are nol releant?

With which of these positans do you agres and why?

=l

a.

Commaon people are oo husy In earning livelthopd and
meeting different presaires of Jile They can't understand
the legul Intigunge of | these debales.

The caidillons and chuillenges Vodiay are dilferent from the
time when the Constitution was made. To read the ideas of
Constition mokers arid use them for our new Limes is
trying 10 bring past in the presont

Our ways of undersianding the world and the present
challenges hove not changed totally. Constituent Assembly

delialen can provide us veasoris why corthin practizes are

Imperiani. o a period when constitulional practizes are
bieing: chalienmed, not knowing Lhe reasons cun destroy them.

Expinin the difference between the Indinn Constitution and westerm

ideas: inthe light of
Understanding of seculnnsm.
Articles 370 nnd 471
Afftrmative aobion.

Universal adult frmchise.

B0 mE

Which of the following principles of secularism are adopted in the

Constitution of India?

a. that state will have nothing to do with religion
b. that state will have close relation with eligion
¢. that state can discriminale among religlons

2024 8E:



e 10k Thes Phutinsombig of e Comst s

d. that siaie will recoanise nights of ehgious groups
e. that state will have lmited powers to intervene in affoirs of

religions
6. Match the following,
i Fressiomi o eriibtds L. Substantive
trenlment ol widows nchievemeni
b. ‘Taking decisions n the i Procedural achievement
eonstitnent assembly on
Lhe basis of reason,
not self fmterest
. Accepting importance aof fil. Neglect of gender fusiice
comaunity in an individun!'s
lile
d. Article 370 and 371 iv. Liberal mdividuallsm
¢. Unequal righis lo women v. Altention to equirements of
regarding family property and o partlcilar reglon
childrern
7. This discussion was laking place in a class. Read Lhe various

arguments and state which of these do you agree with und why.

deyesh: | still tvhink vmt our Constitution is cenly o borrowed
doetiremt.

Saba: Do you menn to =ay thai there is nothing Indian m 11?7 But is
there such o thing as Indian and western in the case of values and
ieas? Take equality belween men and women. What s western
about 17 And even if it 5. should we reject it only becanse it is
westermn?

Jayesiv What | mean s thal alter fighting for independence from
the Hritish. did we not adopl their syslem of parlamentary

sovermmem?
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Nehia: You forget thal when we fought the British. we were nol
against the British ns such. we were ngainst the principle of
coloninlism: That has nothing to do with adopling o system of
gavernment that we wanted, wherever it came from,

8. Why is il said thal the making of the Indian Consutution was

10,

11

unrepresentative? Does that make the Constitution
unrepresentalive? Give measons for your answer,

- Ome of the limitations of the Constitution of india is that i does notl

adeguintely attend Lo gender justice. Whal evidence can you ghve Lo
subsiantiale this charge? Ifyou were writing the Constitution today,
what provizions would you recommend for remediying (his limttation?

Do you agree wilth the stalement thal “it is not clear why in 21 poor
develoging country, cerinin basic socis-economic rights were
relégnied lo the section on' Directive Principles mther {hon made
an nlegral feature of our Fundsmental Ridhts™ Give ressons lor
vour angwer. Whaot do you think are the possible reasons lor pubting
socig-economic ciglts 'l secllon on Diveclive Principles?

How did vour sdhié] edlebratle e Constiinlion Doy on November
261h7T
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